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A Swathe of Submissions
The MIIAA has been extremely busy preparing submissions on 
a range of issues in recent months.  The National Registration 
and Accreditation Scheme for Health Professionals has 
called for regular submissions on a variety of topics since 
late last year.  MIIAA’s views on other issues have also been 
sought by Medicare Australia and the Australian Law Reform 
Commission.  

At the time of writing, the MIIAA is preparing submissions 
to the Senate Community Affairs Committee inquiry into 
compliance audits on Medicare Benefits, as well as to 
the same Senate Committee’s inquiry into the National 
Registration and Accreditation Scheme for doctors and other 
health workers.  

Below is a précis of the major issues addressed in our recent 
submissions on matters relating to national registration.

Mandatory reporting

The MIIAA does not support mandatory reporting 
obligations.  The MIIAA supports the existing ethical 
obligations and codes of professional conduct which govern 
the reporting of colleagues by health professionals.  The 
paramount objective of the national registration scheme is 
the protection of public health and safety and the MIIAA 
rejects the suggestion that mandatory reporting improves 
public health and safety.  The MIIAA is concerned that the 
introduction of mandatory reporting may, in fact, be counter 
productive to the policy objective of protection of the public.  
If, however, a mandatory reporting model is adopted, the 
MIIAA suggests that it must be workable, and to this end 
suggested the following wording:

A registered practitioner commits reportable misconduct 
in the following circumstances:

If he or she practises while intoxicated by drugs 
or alcohol,
If he or she engages in sexual misconduct in 

1)

a)

b)

connection with the practice of their profession,
If he or she practises in a manner that constitutes 
a flagrant departure from accepted standards of 
professional practice or competence and whose 
practice poses a significant risk of serious harm 
to some other person.

A registered practitioner who knows or believes on 
reasonable grounds that another registered practitioner 
has committed reportable misconduct must report the 
conduct to the Board as soon as practicable unless he 
or she is exempted from making a report.

A registered practitioner is exempted from making a 
report to which this section applies in the following 
circumstances:

where the registered practitioner knows or 
reasonably believes that a report has already 
been made;
where the registered practitioner is the spouse 
(whether de facto or de jure) of the other 
registered practitioner;
where the registered practitioner derived the 
knowledge or belief as a result of a protected 
confidence;
any other circumstances specified in the 
Regulations.

Note: Failure to comply with this section may constitute 
unsatisfactory professional conduct or professional 
misconduct.

In this section “protected confidence” means a 
communication made by a person in confidence to 
another person (called the confidant):

in the course of a relationship in which the 
confidant was acting in a professional capacity, 
and
when the confidant was under an express or 
implied obligation not to disclose the contents, 
whether or not the obligation arises under law or 
can be inferred from the nature of the relationship 

c)

2)

3)

a)

b)

c)

d)

4)

a)

b)



between the person and the confidant.

The MIIAA believes that this model provides both protection 
for the public and appropriate support for practitioners.  The 
exemptions are designed to encourage health professionals 
to obtain appropriate treatment, and to reduce the adverse 
effect that the imposition of mandatory reporting obligations 
on the health professions is likely to have on the operation of 
professional indemnity insurers.

Information sharing and privacy

The MIIAA submission on information sharing and privacy 
addressed a number of issues raised in the Consultation 
Paper.  If you wish to receive a copy of the paper please 
contact us at admin@miiaa.com.au.  A précis of some of the 
issues raised in the submission is below.

Criminal history checks

The MIIAA supports criminal history checks being applied to 
all new applications for registration from 1 July 2010, and 
for self declaration obligations imposed on registrants both 
at annual renewal and during the registration period.  It 
was noted in the MIIAA submission that medical practitioners 
are already obligated to report criminal convictions to the 
relevant registration authorities so that the criminal history of 
current practitioners ought to be known to those authorities.  
The MIIAA believes that if it is deemed necessary to 
perform further criminal history checks, a random sample of 
practitioners could be checked on an annual basis.  It was 
asserted in the submission that such a provision should not 
be at the discretion of the relevant board.

Reporting of employment changes

Many health practitioners work either in locum positions or 
transfer between employers due to the transferrable nature 
of their professional skills.  To require practitioners to report 
regularly and update the board on their current circumstances 
would be an unduly burdensome obligation.

Identity checking

The information collected to confirm the identity of a new 
practitioner should not be retained once their identity has 
been verified.

Collection of information

The MIIAA does not support the mandatory collection of 
information for workforce planning.  The public interest in 
relation to collecting workforce data is entirely separate 
from registration.  Much of the required workforce planning 
information could be collected annually by the boards upon 
renewal of registration on a voluntary basis.

The consultation paper outlined a number of categories of 
information that would be collected on each registrant.  The 
MIIAA supported the proposed categories, but suggested that 
the system needed to ensure that public protection, including 
the safety of the individual practitioner, is paramount.  The 
MIIAA submission suggested that the public register should 
only identify the state/s in which the practitioner practises 
unless there is written consent by the practitioner to release 
the practice address on the public register.  The submission 
also indicated that only conditions that may restrict a 
practitioner’s ability to provide a particular service should 
be listed.  The submission suggested that it would be 
prejudicial to note that practitioners had health conditions 
on their registration when that condition may not restrict their 
capacity to provide a service.  In particular, it may result 
in a practitioner experiencing financial hardship because 
patients choose to receive services elsewhere despite the 
practitioner being entirely capable of offering the required 
service.

Public access to the findings of formal proceedings

The MIIAA endorsed the proposal that the Boards may order 
that certain decisions are confidential and that the decision 
register contain a confidential information notice.  Boards 
should have discretionary power to determine that decisions 
be kept confidential because parts of a decision may 
contain confidential information or publication of a decision 
may endanger the safety of one of the parties involved.  
The board should also have discretionary power to remove 
decisions on the basis that it is not in the public interest to be 
on the public record.

Inclusion in Bill B

The MIIAA is supportive of there being more flexibility for 
the national boards to have discretion to delegate decision 
making to ‘delegated’ committees rather than establishing a 
series of statutory committees under the legislation.  However, 
it is essential that the rights of the individual be protected 
and that the legislation provides a right for a person who is 
adversely affected by a decision under delegation to seek 
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a review of that decision to the authority, within a specified 
timeframe.  The authority should also be in a position to 
delegate the conduct of the review.  

The MIIAA submitted that the only statutory committees in the 
new scheme should be panels convened for the purposes of 
hearing individual matters (health, performance or conduct), 
which would include any hearing relating to the decision to 
suspend registration in response to possible risk to public 
safety.

For copies of any of the MIIAA submissions on national 
registration email us at admin@miiaa.com.au.

Ellen Edmonds-Wilson

MIIAA Chief Executive Officer

Australian Privacy Law
The MIIAA made a submission in February 2009 to the 
Australian Law Reform Commission regarding its proposed 
recommendations on the reform of privacy laws and practices 
in Australia.

The submission covered the following issues:

That a health service provider be permitted to collect 
health information about an individual if the information 
is necessary to provide a health service to an individual 
and the individual would reasonably expect the 
organisation to collect the information.
The disclosure of health information to a responsible 
person where the individual is incapable of giving 
consent
The denial of access to health information and the 
appointment and determination by an intermediary to 
decide the issue of access
The closure, sale or transfer of a health service or the 
death of a health service provider
The request by a patient to transfer their medical records 
to another practice
The proposed amendment to the Privacy Act to protect the 
personal information of deceased persons for 30 years 
where the information is held by an organisation.

Medical care is often provided by a team of health care 
professionals, and the proposed changes to the privacy 
laws would greatly assist in the efficient delivery of medical 
services to patients by recognising that the patient would 
reasonably expect that the information would be provided 

•

•

•

•

•

•

rather than explicitly providing specific consent to collect the 
information.  The most common example of this expectation 
is the collection by a GP of health information following 
referral of the patient to a specialist.  Other examples occur 
in the hospital setting where the patient is seen by a number 
of health care professionals some of whom may continue to 
care for the patient after discharge.

To require the express consent of the patient to collect their 
health information is not only burdensome for the health 
care professional but also on the patient and may lead to 
undue stress to the patient.  It could also be a cause of 
harm to the patient where there is a failure of communication 
between health care professionals.  The proposed change 
would avoid patients having to give express consent to 
numerous health care professionals who may need to collect 
their information, eg GP, orthopaedic surgeon, pathologists 
and physiotherapists, when the collection was reasonably 
expected by the patient.  

The MIIAA asserts that health care professionals should be 
able to disclose health information to a responsible person 
where the individual is incapable of giving consent, but 
recommends that further guidance on who constitutes a 
‘responsible person’ should be given, and that a hierarchy 
of ‘responsible persons’ should be developed.

The MIIAA submitted that guidelines should be established 
to clarify who would be a ‘suitably qualified health service 
provider’ nominated by a patient to review health information 
where the patient has been denied access to the report.

The Australian Law Reform Commission’s recommendation 
regarding the closure, sale or transfer of a health service or 
the death of a health service provider was that the medical 
practitioner was required to contact all people who have 
been patients of the practice even though they are no longer 
current patients but for whom medical records were held.  This 
could result in tens of thousands of letters being required to 
be sent, which was a heavy burden on legal representatives 
of deceased doctors and on medical practices.  The MIIAA 
suggested that the requirement should apply only to current 
patients of a practice.

Full details of the MIIAA position on the proposed 
recommendations are included in the submission.  If you 
wish to receive a copy of the submission please email us at 
admin@miiaa.com.au.

Ellen Edmonds-Wilson

MIIAA Chief Executive Officer

ISSUE 14 - APRIL 2009 - PAGE 3



Public Patient Indemnity:
An Overview of Arrangements and 
“Watch Points” Across Australia

Over the past twelve months, a number of indemnity 
“incidents” have occurred  across Australia concerning the 
treatment of public patients in public hospitals.  These have 
highlighted a degree of uncertainty about the extent of cover 
available from state government authorities for claims that 
could arise in this context.

In one instance, a fourth year GP Registrar was carrying out 
an obstetric rotation in a rural hospital. The Registrar was 
not an employee of the relevant state authority however an 
incident that arose clearly involved the treatment of a public 
patient.  Curiously there was some doubt about whether 
the rural, community-run hospital was technically a “public 
hospital”. 

Issues such as this tend to underline the problem that key 
terms such as “public patient” and “public hospital” can 
have unexpected shades of meaning.  

Medical indemnity insurers will appreciate the importance of 
having reasonable certainty around these terms, particularly 
given their significance under Commonwealth medical 
indemnity legislation.

Commonwealth Legislation

The Commonwealth initiatives generally offer support 
for professional indemnity provided to doctors in private 
practice, while excluding public patient treatment in public 
hospitals because this is regarded as the province of the 
states. Section 32 of the Medical Indemnity Act 2002 
(C’th), among other things, excludes claims relating to 
public patients in public hospitals from the High Cost 
Claims Scheme. Section 34E (1) (d) excludes these claims 
from the Exceptional Claims Scheme. Section s34ZB 
excludes the application of the Run-Off Cover indemnity 
Scheme to such claims and Section 19(a) excludes the 
IBNR indemnity scheme.

State Liability

At common law, a public hospital would ordinarily have 
to indemnify its salaried employees for all of the work they 
carry out on its behalf.  However, a visiting medical officer 
(VMO), however titled, would generally be regarded as an 
independent contractor and required take responsibility for 

his/her own acts and omissions.

This position has been modified to varying degrees in all 
states and territories of Australia by a range of schemes 
whereby VMOs are offered indemnity by the relevant state 
authority for claims arising from the treatment of public 
patients in public hospitals. Most of these arrangements 
were introduced between 2001 and 2003 in the wake 
of the so-called medical indemnity crisis. Such indemnity 
is always provided on terms and requires agreement and 
co-operation by the VMO. 

It is not possible within the scope of this article to deal in any 
detail with the arrangements in each state; however some of 
the key features are as follows:

Western Australia

In WA, “Non Salaried Medical Practitioners” are defined 
to include

Visiting Medical Practitioners paid on a fee for 
service basis and working under a Medical Services 
Agreement.
Medical Practitioners paid on a daily/sessional basis 
or other non-salaried arrangement, who have signed a 
Medical Services Agreement.
Medical Practitioners working under a contract or tender 
specifying “General Medical Services” and who are 
paid on a daily/sessional or other arrangement and
Radiologists working under contract to a health 
service Cover for non-salaried medical practitioners 
will be based on the terms of their “Medical Services 
Agreement”.  

This provides for indemnity in respect of 
Public patients 
Public and private patients in rural areas who are being 
treated in a public hospital.

South Australia

Indemnity is available from the State for:
Rotation of general practitioner trainees, who are 
employed by the public health system, to general 
practitioner placements.
Services provided by trainees and non-specialist 
medical staff in a private hospital, provided that 
services are at the direction of the participating health 
facility and remuneration for the services is not paid to 
the individual provider of the service.
Services to public patients, provided by fee-for-service 

•

•

•

•

•
•

•

•

•
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rural medical practitioners who have entered into an 
agreement with the Department of Health under the 
indemnity arrangements for rural medical practitioners.
Services provided by Visiting Medical Officers to public 
patients only, in metropolitan hospitals, in accordance 
with industrial arrangements.

Victoria
 
Cover is available under the VMIA scheme for VMOs and GP 
Registrars who treat a public patient in a public hospital that 
is an entity insured under the VMIA. Cover is not available 
where the VMO charges a fee to the patient. 
Cover is provided for doctors who refer a patient to a 
public hospital elective surgery waiting list, but only insofar 
as any liability relates to the placement, not to the private 
consultation and provided that:

The referral is in accordance with the public hospital’s 
guidelines, and
The patient has indicated an intention to be placed on 
the public list.

In some circumstances cover may be available for doctors 
who obtain a patient’s consent to a procedure and refer 
the patient to a public hospital to have the procedure as a 
public patient.

Tasmania

Medical liability cover is provided for:
Public hospitals and other public health facilities;
Doctors and other health professionals employed by the 
State;
Private doctors (visiting medical officers) treating patients 
in a public facility; and
University of Tasmania employees undertaking medical 
activities in a public hospital or other public health 
facility.

ACT

Under the standard VMO agreement, the ACT recognises 
that it must indemnify VMOs for the treatment of public 
patients in public hospitals. Under the agreement, indemnity 
is provided for: 

“civil liability arising from any Claim in respect of 
incidents during the indemnity period relating to the 
provision by the VMO under this Agreement of health 
care to Public Patients in a facility conducted by a Public 
Health Services Provider”

Cover extends to advice provided in the consent process that 

•

•

•

•
•

•

•

•

is given outside the facility as long as the VMO subsequently 
provides the treatment in the facility and substantially 
complies with the Territory’s policy on consent.
Treatment in private consulting rooms may be covered if

it is clearly and directly linked to original treatment of 
the public patient, and
no fee is charged.

New South Wales

The New South Wales VMO scheme, introduced in 2002 in 
respect of public patients in public hospitals, has undergone 
several expansions to the breadth of cover. The result is that 
now, subject to the execution by a VMO of the standard-form 
contract and subject to its terms and conditions, indemnity is 
available in respect of:

Public patients in public hospitals throughout NSW
Private paediatric patients in public hospitals throughout 
NSW 
Private patients generally in rural public hospitals in 
NSW.

Queensland

Queensland offers indemnity to medical practitioners 
engaged by Queensland Health to provide what is termed 
“public treatment” of public patients. 
“Public treatment” includes:

Advice provided to public patients as part of the 
consenting process for care and treatment.
Advice provided whilst on call or upon request from an 
authorised Qld Health employee.
Research where the research protocol has been 
approved by the relevant ethics committee.

Indemnity for “public treatment” will be available to VMOs 
and medical practitioners engaged directly by Queensland 
Health.  However independent corporations or practitioners 
engaged by agencies other than Queensland Health will not 
generally be offered such cover.

Northern Territory

Visiting Medical Officers have individual contracts, which 
in most cases will provide indemnity for public patient 
work. However each contract needs to be checked as 
each hospital has its own contract or letter of appointment. 

The definition of “public patient” is presently under 
consideration. For example, in circumstances where a 
VMO performs a cosmetic procedure, which the hospital 

•

•

•
•

•

•

•

•
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does not consider to be ‘public’ treatment, indemnity may 
not be available because the patient should not have been 
classified as ‘public’.

Watch Points

It has to be stressed that the above summaries provide no 
more than a quick snapshot of the approach taken by each 
state.  Most state authorities provide detailed information on 
their websites which will clarify the all-important detail.

Some of the main watch points for doctors and insurers alike 
are as follows:

The overriding concern is that if the boundary between 
“state cover” and private insurance is unclear, a doctor 
could be left uninsured, or alternatively an insurer may 
be left with liability for a claim in full, without recourse 
to the various Commonwealth assistance schemes.
The status of the patient (‘public’ or ‘private’) needs 
to be clearly understood. It is particularly important to 
clarify the indemnity position in any situation where 
patients are moved between a public hospital and a 
private hospital, or where there is any borrowing or 
lending of staff or facilities between the public and 
private systems.
Trainees on rotation to different hospitals and facilities 
may potentially “slip out of cover”. This needs to be 
checked on an individual basis.
Generally indemnity is only made available to doctors 
who have signed a contract in the accepted form.
Cover is rarely available from state authorities for criminal 
cases.  Cover may not be available for disciplinary 
breaches or for coronial inquests and other inquiries.
Prompt notification of incidents to hospital authorities 
and the willingness to participate in risk management 
programs are often prerequisites for indemnity under 
state contracts of coverage.
The definitions of “rural” and “metropolitan” sometimes 
become very important in understanding whether 
indemnity is available in a particular state.
Fee arrangements for VMOs and staff specialists 
with limited rights of private practice are often key 
“ingredients” in the indemnity formulation. Care needs 
to be taken that there is a common understanding of 
arrangements to remit part or all of a fee into a central 
or “Dillon” fund. Written confirmation about such 
understanding is important.
Local hospital management does not always have exactly 
the same interpretation of indemnity arrangements as the 

•

•

•

•

•

•

•

•

•

central indemnity provider or state health department.  
Some cross-checking may be required.

Acknowledgement: I acknowledge the contribution of 
information and commentary, particularly in respect of South 
Australia and the Northern Territory, of Allan Hunter, Solicitor, 
Adelaide.

David Brown, Solicitor

BROWNS Legal & Consulting

From the Chairman

Since our December edition the staff at the MIIAA and the 
insurers have been extremely busy preparing submissions.  
Our sincere thanks go to the following individuals who have 
contributed significantly to the submissions made by the 
MIIAA:

John Arranga – Avant
Dr Sara Bird – MDA National
Deborah Jackson – MDA National
Anna Katzmann SC
Nicholas Regener - Avant
Paul Tsaousidis – Avant
Helen Turnbull – Avant

The contributions made by the members of the MIIAA to the 
industry more widely are significant.  The MIIAA has been 
the only medical indemnity insurer representative body which 
has made submissions on the full range of issues affecting 
insurers, including national registration, privacy and the 
Australian Medical Council Draft Code of Professional 
Conduct.  Representing over 70 per cent of insured doctors, 
members of the MIIAA are in a unique position to be able to 
comment on the many issues affecting medical practice.

The 2009 MIIAA Forum on Friday August 29th in Sydney 

•
•
•
•
•
•
•
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will provide an opportunity for those with an interest in 
medical indemnity issues to discuss some of the major issues 
affecting medical practice in Australia.  The programme 
is outlined on the back page of this newsletter, and the 
full registration form is available from the MIIAA website:  
www.miiaa.com.au.  I encourage anyone with an interest in 
national registration, risk management and broad medical 
indemnity issues to attend the Forum.  Our past two events 
have attracted a range of individuals who have found the 
sharing of information formally during the sessions, and 
informally during the breaks, to be of great benefit.  We 
are now at our third Forum, and anticipate that this event 
will build upon the previous two and provide an excellent 
opportunity to discuss the wider range of issues affecting 
medical indemnity insurance.   Once again we are indebted 
to the speakers who have agreed to participate in the Forum.  
We look forward to seeing you there.

Dr Andrew Miller  MBBS LLB(Hons) FANZCA FACLM

MIIAA Chairman

PIAA Conference comes to 
Melbourne in 2011
The Physician Insurers Association of America (PIAA) is 
holding its International Section Conference in Melbourne 
from 6 – 9 October 2011.  Put the date in your diary 
now!!

The MIIAA is working with the PIAA to develop a programme 
which will provide both an international perspective for 
medical indemnity insurance and an Australian angle.  

The conference committee has been drafting a preliminary 
programme for the conference.  Some of the topics currently 
under consideration are:

Trends in delivery of health care and their impact on 
indemnity

Future role of doctors
Workforce substitution
Telemedicine and e-health
Cross border movements

National registration
Its impact
Should everyone be doing it?

•
»

»

»

•
»

»

Medication issues
Errors without adverse events
Off label drug use
New drugs

New procedures

International perspectives on medical indemnity

No fault
Highly regulated
High cost
Traditional mutual discretionary environment

In addition there will be a number of optional workshops 
incorporated in the programme which will allow for a more 
in depth discussion of issues.

As the conference date gets closer we will release more 
details on the programme.  Opportunities exist for 
sponsorship of the conference, which will attract delegates 
from Australia and PIAA members from around the world.  
For more information contact Ellen Edmonds-Wilson, MIIAA 
CEO on 08 8113 5312 or ellen@miiaa.com.au.

Disclaimer:

The opinions, advice and information contained in this newsletter are not necessarily those 

of MIIAA. No person should act or rely upon, and MIIAA accepts no responsibility for, 

such opinions, advice or information. Readers should obtain their own independent advice 

and rely on their own enquiries in making decisions about their interests.  In making this 

disclaimer, MIIAA intends to exclude liability for any such opinions, advice or information 

to the full extent permissible by law.

Copyright:

Copyright is reserved throughout.  No part of this newsletter may be reproduced without 

the express written permission of MIIA.

•
»

»

»

•

•
•
•
•
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8.30am–8.45am 
Harbour Watch Room

Opening
Dr Andrew Miller – MIIAA Chairman

8.45am–10.45am National registration – what does it mean for the average doctor?
Chair: Dr Stuart Boland – Chairman of Avant Mutual 

This session will consider issues such as:
The current progress to implementation 

Dr Louise Morauta PSM, National Project Director, Registration and Accreditation Implementation Project-
Issues around the current proposal

AMA representative-
General issues as well as mandatory reporting»

Dr Sara Bird – MDA National and Helen Turnbull - Avant-
Professor Greg Whelan – Doctors Health Advisory Service-

10.45am–11.10am Morning Tea

11.10am–12.30pm Case study of an interesting case or cases
Chair: Dr Liz Mullins

Dr Liz Mullins will facilitate a session which discusses a case study with addressing major challenges for the 
medical profession and medical indemnity insurers. A panel of experts will consider the issues raised and the 
Forum delegates will be provided with opportunities to participate. 
Panel members include:

Dr Paul Nisselle - Avant Mutual Group-
Dr Craig Lilienthal-
Kerrie Chambers - HWL Ebsworth Lawyers-
Bill Madden - Slater and Gordon-

12.30pm–1.30pm Lunch

1.30pm–3.00pm Australia as part of a global financial and insurance environment
Chair: Vyn Tozer – Chairman of Avant Insurance

The Reinsurer perspective:
availability of cover»
products»
cost»
market structural changes»

James Beedle Willis – RE-
International trends and developments in medical indemnity

to be advised-
The impact of falling interest rates, volatile equity markets and reinsurer market capacity challenges

Tony Alysandrapos – Executive General Manager – Specialised Institutions Division, APRA-
What does all this mean for Australian Medical Indemnity insurers?

Peter Forbes – MD of MDA National Insurance and CEO of MDA National-

3.00pm–3.20pm Afternoon Tea

3.20pm–5.00pm Risk management – a new religion for the modern doctor?
Chair: Dr Andrew Miller

This session will consider issues such as:
what is available in risk management and who provides it?
the change from tort actions to civil complaints and its impact on risk management
what evidence is there to show that risk management has an impact and improves performance?

Heather Martin – Manager, Risk Management Services, MDA National-
to be advised-
to be advised-
Dr Christine Jorm – Australian Commission on Safety & Quality in Healthcare-
to be advised-

5.00pm–5.15pm Concluding remarks and discussion
Dr Andrew Miller – MIIAA Chairman

5.15pm–6.15pm
Dawes Point Room 

Cocktail Function 

Programme Forum
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